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URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

24  CFR  Part  41 

[Docket  No.  R-79-625] 

Policies  and  Procedures  for  the 
Enforcement  of  Standards  and 
Requirements  for  Accessibility  by  the 
Physically  Handicapped; 
Implementation  of  Enforcement  of  the 
Architectural  Barriers  Act  of  1968 

agency:  Department  of  Housing  and 
Urban  Development. 
action:  Final  rule. 

summary:  This  final  rule  sets  forth 
policies  and  procedures  for  the 
enforcement  of  standards  and 
requirements  for  accessibility  by  the 
physically  handicapped  imposed  (a]  for 
nonresidential  buildings  and  facilities 
by  regulations  issued  by  the  General 
Services  Administration  at  Subchapter 
D  of  the  Federal  Property  Management 
Regulations.  Subpart  101-19.6 — 
Accommodations  for  the  Physically 
Handicapped,  or  (b)  by  regulation  or 
contract  under  any  other  program  of  the 
Department,  except  a  program  subject 
only  to  standards  or  requirements  at  24 
CFR  Part  8  imposed  pursuant  to  Section 
504  of  the  Rehabilitation  Act  of  1973.  For 
residential  structures  the  controlling 
regulation  is  at  24  CFR  Part  40 — 
Standards  for  Design,  Construction,  and 
Alteration  of  Publicly  Owned 
Residential  Structures.  The  policies  and 
procedures  of  this  Hnal  rule  shall  apply 
after  its  effective  date  to  all  complaints 
received  and/or  findings  of 
noncompliance  made  regarding 
buildings  or  facilities  subject  to  such 
standards  and  requirements. 

EFFECTIVE  DATE:  November  30. 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dr.  Robert  VVehrli,  Office  of 
Independent  Living  for  the  Disabled. 
Department  of  Housing  and  Urban 
Development,  451  7th  Street.  S.W.. 
Vl'ashington,  D.C.  20410.  (202)  755-7366. 
(Note:  This  is  not  a  toll  free  number.) 
SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1, 1976,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (the  A&TBCB)  published  a  Notice 
in  the  Federal  Register  entitled 
“Guidelines  for  Compliance  System 
Development"  (41  FR  27192).  The  Notice 
set  forth  advisory  guidelines  for  the 


benefit  of  other  Federal  agencies  in 
developing  procedures  for  achieving 
compliance  with  standards  for  the 
accessibility  of  federally  related 
buildings  and  facilities  by  the  physically 
handicapped  imposed  pursuant  to  the 
Architectural  Barriers  Act  of  1968,  as 
amended.  Pub.  L.  90-480.  The  Notice 
indicated  that  agency  compliance 
procedures  should  be  compatible  with 
those  of  the  A&TBCB,  set  forth  at  36 
CFR  Part  1150,  regarding  compliance 
with  Pub.  L.  90^80. 

On  February  21, 1979  the  Department 
published  a  proposed  rule  at  24  CFR 
Part  41  for  public  comment.  This  rule  is 
responsive  to  the  Notice  of  the  A&TBCB 
and,  in  addition,  extends  the 
applicability  of  the  uniform  compliance 
procedures  to  requirements  other  than 
those  imposed  pursuant  to  Pub.  L.  90- 
480,  such  as  those  imposed  pursuant  to 
the  Department's  statutory  authority  to 
set  building  standards  and 
requirements. 

The  Department  received  only  3 
written  public  comments  and  about  a 
dozen  telephone  inquiries.  One  of  the 
written  comments  and  all  of  the 
telephone  inquiries  involved  the  extent 
of  coverage  of  the  regula.tion.  More 
specifically,  they  asked  if  the  rule  covers 
housing  assisted  under  Section  8  of  the 
U.S.  Housing  Act  of  1937.  This  question 
about  Section  8  coverage  was  prompted 
not  by  this  rule  at  24  CFTi  Part  41,  but 
rather  by  a  proposed  revision  to  the 
regulation  at  24  CFR  Part  40,  which  was 
published  in  the  Federal  Register  on  the 
same  day  this  rule  was  published.  The 
proposed  revised  rule  at  24  CFR  Part  40 
bore  a  revised  title:  “Design, 
Construction,  and  Alteration  of 
Residential  Structures  to  Insure 
Accessibility  by  the  Physically 
Handicapped.”  On  October  18. 1976  the 
Architectural  Barriers  Act  had  been  _ 
amended  by  Title  II  of  the  Public 
Buildings  Cooperative  Use  Act  of  1976  to 
extend  coverage  of  law  to  federally 
leased  buildings  and  facilities  including 
“privately  owned  residential  structures 
leased  by  the  Government  for 
subsidized  housing.”  It  was'this 
language  which  lead  commentors  to 
believe  that  Section  8  housing  might  be 
covered.  However,  Section  8  housing  is 
not  leased  by  the  Federal  Government. 
Instead,  Section  8  rent  subsidies  are 
granted  to  qualified  low-income 
households,  who  may  use  them  for 
dwellings  approved  by  HUD.  Thus, 
Section  8  is  not  covered  under  the  Act, 
and  will  not  be  covered  when  the 
Revised  24  CFR  Part  40  is  published  for 
effect. 

Aside  from  those  privately  owned 
residential  structures  which  are  leased 


by  the  Federal  Government  for 
subsidized  housing,  the  coverage  of  24 
CFR  Part  40  is.  and  will  continue  to  be,  • 
limited  to  publicly  owned  residential 
structures  defined  as  those  which  (a) 
have  25  or  more  dwelling  units,  (b)  have 
an  elevator,  (c)  are  designed  for  the 
elderly  or  intended  for  the  handicapped, 
or  (d)  are  a  building  or  facility 
appurtenant  to  one  of  the  above. 

Another  written  comment  asked  if  the 
provisions  of  this  rule  are  retroactive.  In 
general,  this  question  would  have  to  be 
asked  in  the  context  of  the  Architectural 
Barriers  Act  of  1968,  since  this  Act  is  the 
main  source  of  coverage  for  this  rule. 

The  Architectural  Barriers  Act  is  not 
retroactive:  it  applies  only  to  buildings 
and  facilities  constructed,  altered  or 
leased  subsequent  to  the  date  when 
design  standards  were  issued  pursuant 
to  the  Act.  For  design  standards  for 
residential  structures  issued  by  HUD, 
the  date  was  September  24, 1969. 
However,  if  this  rule’s  enforcement 
policies  or  procedures  were  to  reveal 
any  buildings  or  facilities  which  were 
constructed,  altered,  or  leased  after  the 
issuance  of  design  standards,  and  which 
were  not  constructed  in  compliance  with 
such  design  standards,  then  those 
buildings  or  facilities  would  have  to  be 
brought  into  compliance. 

The  third  written  comment  came  from 
the  Architectural  and  Transportation 
Barriers  Compliance  Board,  which  is  the 
Federal  regulatory  agency  established 
imder  Section  502  of  the  Rehabilitation 
Act  of  1973  to  enforce  compliance  with 
the  Architectural  Barriers  Act.  This 
comment  contained  a  number  of 
concerns  about  making  this  rule  conform 
with  A&TBCB  policies  and  procedures. 
Most  of  the  recommendations  resulted 
in  changes  in  the  rule.  Details  are 
provided  below  in  connection  with 
specific  paragraphs  of  this  preamble. 

Summary  of  the  Rule 

For  the  most  part,  the  Department’s 
projects  involve  residential  buildings. 
However,  in  rare  cases  where 
Departmental  projects  covered  by  the 
Architectural  Barriers  Act  are 
nonresidential  they  are  subject  to  design 
standards  and  waiver  procedures  set 
forth  by  the  General  Services 
Administration  with  which  the 
Department  must  comply.  This  was  not 
accounted  for  in  the  proposed  rule,  but 
has  been  in  the  final  rule  by  a  revision 
in  §  41.1. 

Section  41.1  Applicability,  indicates 
that  the  procedures  of  this  Part  apply  to 
all  complaints  and/or  findings  of 
noncompliance  regarding  buildings  or 
facilities  subject  to  standards  and 
requirements  for  accessibility  by  the 
physically  handicapped  imposed  for 
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nonresidential  buildings  or  facilities  by 
regulations  issued  by  the  General 
Services  Administration  at  Subchapter 
D  of  the  Federal  Property  Management 
Regulations,  Subpart  101-19.6 — 
Accommodations  for  the  Physically 
Handicapped,  or  by  regulation  or 
contract  under  any  other  program  of  the 
Department  including  those  for 
residential  structures  for  which 
accessibility  is  required  under  24  CFR 
Part  40.  However,  the  compliance 
procedures  of  this  Part  are  not  intended 
to  apply  to  findings  or  complaints 
regarding  discrimination  based  on 
handicap  under  Section  504  of  the 
Rehabilitation  Act  of  1973,  or  pursuant 
thereto,  under  the  Department’s 
proposed  regulation  at  43  FR  76 16652, 
April  19, 1978.  All  matters  arising  only 
under  Section  504,  including  those 
involving  alleged  violations  of  standards 
and  requirements  for  building 
accessibility,  are  to  be  addressed  within 
the  Department's  nondiscrimination 
compliance  procedures  at  24  CFR  Part  8 
when  they  are  published  for  effect. 

These  procedures  are  mandated  by  the 
Department  of  Health,  Education  and 
Welfare  in  its  governmentwide 
regulations  on  Section  504  at  45  CFR 
Part  85. 

As  was  pointed  out  in  one  public 
comment,  the  Architectural  Barriers  Act 
and  the  Rehabilitation  Act  of  1973, 
having  been  enacted  separately,  can 
result  in  a  duplication  of  coverage  for 
some  projects.  Since  two  separate 
statutes  are  involved,  regulations 
pursuant  to  both  acts  must  be  complied 
with  because  compliance  with  one  does 
not  necessarily  secure  compliance  with 
the  other. 

Section  41.3  Assurance  and 
Declaration  Required,  indicated  in  the 
proposed  rule  that  each  HUD  Assistant 
Secretary  shall  require  an  assurance  of 
compliance  with  all  applicable 
accessibility  standards  and 
requirements  prior  to  approving 
applications  or  entering  into  contracts 
for  grants,  loans,  insurance,  guarantee, 
or  other  forms  of  assistance.  Based  upon 
public  comment  to  the  proposed  rule,  a 
new  paragraph  (b)  has  been  inserted  to 
require  architectural,  engineering,  or 
other  declarations.  The  declarations 
shall  affirm  for  each  project  that  design 
standards  and  requirements  for 
accessibility  have  been  followed.  Such 
declarations  are  not  to  be  required  for 
projects  subject  to  Departmental  design 
and  construction  examinations  and 
inspections.  The  forms  of  declaration 
developed  by  Assistant  Secretaries  are 
to  be  acceptable  to  the  Secretary. 


Section  41.4  Waiver  or  Modification  of 
Standards,  has  been  expanded  from  one 
paragraph  to  seven. 

A  public  comment  correctly  indicated 
that  requests  for  a  waiver  or 
modification  are  handled  differently  for 
residential  and  nonresidential  buildings 
and  facilities.  New  paragraphs  (b)  and 
(c)  have  been  inserted  to  reflect  this 
difference;  namesly,  that  a  request  for 
waiver  or  modification  is  handled  within 
the  Department  for  residential  buildings, 
but  forw’arded  via  the  Secretary  to  the 
General  Services  Administration  for 
nonresidential  buildings. 

Also,  1978  legislative  amendments  to 
the  Rehabilitation  Act  of  1973  granted 
added  authority  to  the  A&TBCB  with 
respect  to  waivers  and  modifications  of 
standards  so  as  to  insure  that  such 
waivers  and  modifications  are  based 
upon  findings  of  fact  and  are  consistent 
with  the  Architectural  Barriers  Act.  As 
the  A&TBCB  expects  member  agencies 
to  take  a  primary  role  in  such 
compliance  matters,  the  legislative 
language  has  been  introduced  in  a  new 
paragraph  (d](l]. 

Other  provisions  were  added  to  this 
section  to  indicate  who  may  request  a 
waiver  or  modification,  the  criteria  for 
granting  a  waiver  or  modification,  and  a 
listing  of  types  of  information  which  are 
to  accompany  a  request  so  that  the 
responsible  Assistant  Secretary  and  the 
Secretary  will  have  a  sound  basis  for 
deciding  whether  or  not  to  recommend 
or  approve  a  request.  Authority  for 
granting  approval  for  a  waiver  or 
modification  has  been  restricted  to  the 
Secretary  for  residential  buildings  or  to 
the  Administrator,  General  Services 
Administration  for  nonresidential 
buildings. 

Section  41.5  Achieving  Compliance, 
based  upon  public  comment,  has  been 
expanded  by  the  insertion  of  a  new 
paragraph  (a)  in  the  final  rule. 
Architectural  and  engineering 
examinations  of  drawings  and 
specifications,  and/or  inspections 
during  construction  are  required  under 
some  HUD  programs.  For  such 
programs,  paragraph  (a)  requires  that 
the  examinations  and  inspections 
include  attention  to  design  standards 
and  requirements  for  accessibility.  Such 
procedures  enhance  compliance  by 
alerting  designers  to  the  need  for 
accessibility,  and  by  checking  details  to 
see  that  accessible  features  have  been 
incorporated  in  building  plans.  This  is 
highly  cost-effecting  since  accessibility 
is  cheap  in  new  construction  but  often 
expensive  to  correct  construction 
oversights  or  errors. 

In  response  to  a  public  comment, 
paragraph  (c)  was  amended  to  indicate 


that  a  complaint  also  could  be  filed  with 
the  A&TBCB. 

A  new  paragraph  (f)  has  been 
introduced  to  require  that  complaints 
which  are  unresolved  at  HUD  after  90 
days  are  to  be  returned  to  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  for  their 
processing  as  per  26  CFR  Part  1150. 

Section  41.6  Matters  Involving  the 
Architectural  and  Transportation 
Barriers  Compliance  Board,  previously 
stated  that,  with  respect  to  complaints 
referred  by  the  A&TBCB,  the  responsible 
Department  Official  shall  coordinate  all 
investigations  and  other  compliance 
actions  and  shall  respond  to  the 
A&TBCB  within  the  60-day  period 
mandated  by  the  regulations  of  the 
A&TBCB  at  36  CFR  Part  1150.41.  Based 
upon  a  public  comment,  the  language  of 
this  Section  was  clarified  to  indicate 
that  not  merely  a  “response”  to  the 
A&TBCB  was  to  be  made,  but  that  the 
informal  resolution  was  to  be  achieved 
within  the  60-day  period. 

In  its  commentary,  the  A&TBCB  asked 
that  the  rule  specify  a  time  frame  for  the 
resolution  of  complaints  received  from 
within  the  Department.  It  is  intended 
that  the  periods  specified  are  to  apply  to 
any  complaint  regardless  of  origin. 

With  respect  to  corrective  actions, 
they  should  be  taken  as  expeditiously  as 
possible.  Every  effort  should  be  made  to 
provide  funds  within  the  fiscal  year 
when  deficiencies  are  identified.  Where 
this  is  infeasible,  then  the  detailed 
planning  for  corrective  actions  should 
proceed,  funds  should  be  earmarked  for 
the  following  fiscal  year,  and  alterations 
should  commence  as  soon  after  the 
beginning  of  such  fiscal  year  as 
practicable. 

The  Department  has  determined  that 
an  Environmental  Impact  Statement  is 
not  required  with  respect  to  these 
amendments.  The  Finding  of 
Inapplicability  in  accordance  with 
HUD's  environmental  procedures  made 
in  connection  with  the  proposed  rule  is 
applicable  to  this  final  rule  and  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
5218,  451  7th  Street,  S.W.,  Washington. 
D.C.  20410. 

In  consideration  of  the  foregoing,  the 
Department,  hereby  amends  24  CFR  by 
adding  a  new  Part  41  as  follows; 
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PART  41— POLICIES  AND 
PROCEDURES  FOR  THE 
ENFORCEMENT  OF  STANDARDS  AND 
REQUIREMENTS  FOR  ACCESSIBILITY 
BY  THE  PHYSICALLY  HANDICAPPED 

Sec. 

41.1  Applicability. 

41.2  Definitions. 

41.3  Assurance  and  declaration  required. 

41.4  Waiver  or  modification  of  standards. 

41.5  Achieving  compliance. 

41.6  Matters  involving  the  Architectural  and 
Transportation  Barriers  Compliance 
Board. 

Authority:  Architectural  Barriers  Act  of 
1968,  as  amended  by  P.L  90-480.  42  U.S.C. 
4151  et  seq. 

§  41.1  Applicability. 

This  Part  sets  forth  policies  and 
procedures  for  the  enforcement  of 
standards  and  requirements  for 
accessibility  by  the  physically 
handicapped  imposed  (a)  for 
nonresidential  buildings  or  facilities  by 
regulations  issued  by  the  General 
Services  Administration  at  Subchapter 
D  of  the  Federal  Property  Management 
Regulations.  Subpart  101-19.6— 
Accommodations  for  the  Physically 
Handicapped,  or  (b)  by  regulation  or 
contract  under  any  other  program  of  the 
Department,  except  a  program  subject 
only  to  standards  or  requirements  at  24 
CFR  Part  8  imposed  pursuant  to  Section 
504  of  the  Rehabilitation  Act  of  1973. 

The  policies  and  procedures  of  this  Part 
shall  apply  after  the  effective  date  of 
these  regulations  to  all  complaints 
received,  and/or  findings  of 
noncompliance  made,  regarding 
buildings  or  facilities  subject  to  such 
regulatory  or  contractural  requirements. 

§  41.2  Definitions. 

As  used  in  this  Part,  the  term 
Secretary  means  the  Secretary  of 
Housing  and  Urban  Development,  or  to 
the  extent  of  any  delegation  of  authority 
by  the  Secretary  to  act  under  this  part, 
any  other  Department  Official  to  vv  horn 
authority  has  been  delegated. 

§41.3  Assurance  and  declaration 
required. 

(a)  Each  Assistant  Secretary  shall,  as 
a  condition  for  approval  of  any  contract 
or  application  for  assistance  under  a 
program  imposing  standards  and/or 
requirements  for  accessibility  which  are 
subject  to  this  Part,  require  an  assurance 
of  compliance  with  those  standards  and 
requirements.  Such  assurance  shall  be  in 
a  form  acceptable  to  the  Secretary. 

(b)  For  each  project  covered  under 
this  Part,  except  a  project  subject  to 
Departmental  examinations  and 
inspections  as  set  forth  in  §  41.5(a),  the 
responsible  Assistant  Secretary  shall 


require  a  declaration  as  to  project 
drawings,  specifications,  and  other 
construction  documents.  The  declaration 
shall  be  signed  by  the  licensed,  or 
registered,  architect  or  engineer,  or  by 
such  other  responsible  official  as 
designated  by  HUD,  who  has  prepared 
such  construction  documents.  The 
declaration  shall  affirm  that  the 
proposed  project,  to  the  best  knowledge 
and  belief  of  the  declarer,  conforms  to 
applicable  accessibility  design 
standards  and  requirements.  The 
declaration  statement  shall  be  in  a  form 
acceptable  to  the  Secretary. 

§  41.4  Waiver  or  modification  of 
standards. 

(a)  The  applicability  of  standards  and 
requirements  for  accessibility  by  the 
physically  handicapped  may  be  waived 
or  modified  on  a  case-by-case  basis 
upon  a  written  request  from  a  recipient 
of  a  Departmental  grant  or  loan  or  from 
a  Departmental  agency  leasing  a 
building  or  facility. 

(b)  For  residential  buildings  or 
facilities,  a  waiver  or  modification  may 
be  granted  only  by  the  Secretary. 

(c)  Upon  the  recommendation  of  an 
Assistant  Secretary,  a  waiver  or 
modification  for  nonresidential  buildings 
or  facilities  may  be  granted  only  by  the 
Administrator,  General  Services 
Administration. 

(d)  No  request  for  a  waiver  or 
modification  shall  be  recommended  for 
approval  by  an  Assistant  Secretary  or 
approved  by  the  Secretary  unless  the 
following  criteria  obtain; 

(1)  The  granting  of  the  waiver  or 
modification  is  based  upon  findings  of 
fact,  and  is  not  inconsistent  with  the 
provisions  of  the  Architectural  Barriers 
Act,  and 

(2)  Application  of  the  requirement  or 
standard  would  adversely  affect  the 
purposes  of  the  Departmental  program 
under  which  the  loan  or  grant  is  being 
provided  or  for  which  the  building  or 
facility  is  being  leased. 

(e)  Requests  for  a  waiver  or 
modification  shall  be  submitted  to  the 
appropriate  Assistant  Secretary  for 
review.  Each  request  shall  include: 

(1)  The  name  and  address  of  the 
requestor. 

(2)  The  name  and  location  of  the 
involved  building  or  facility. 

(3)  Any  applicable  plans,  drawings, 
specifications  or  other  descriptions  of 
the  building  or  facility. 

(4)  The  standard  provision  or 
requirement  from  which  the  requestor 
seeks  a  waiver  or  modification. 

(5)  A  description  of  the  building  or 
facility  as  to  its  accessibility  for  the 
physically  handicapped  and  how  the 
waiving  or  modification  of  a  standard  or 


requirement  would  affect  that 
accessibility. 

(6)  A  statement  of  the  facts  which 
establish  that  the  criteria  of  paragraph 
(d)  above  would  be  satisfied. 

(7)  A  description  of  the  steps  taken,  or 
to  be  taken,  to  comply  with  standards 
and  requirements  for  which  a  waiver  or 
modification  is  not  being  requested. 

(8)  Such  other  information  as  the 
requestor  or  the  responsible  Assistant 
Secretary  deems  appropriate  or 
necessary. 

(f)  If  the  responsible  Assistant 
Secretary  finds  that  the  criteria  of 
paragraph  (d)  above  are  satisfied,  then 
he  or  she  shall  submit  the  request  along 
with  his  or  her  recommendations  to  the 
Secretary  for  action  or  for  referral  to  the 
Administrator,  General  Services 
Administration  for  action.  In  reviewing 
request  for  waiver  and  modifications, 
the  Secretary  shall  assure  consistent 
Department  policy  regarding  the 
removal  of  architectural  barriers  and 
accessibility  by  physically  handicapped 
persons. 

(g)  All  waivers  and  modifications 
granted  pursuant  to  this  part  shall  have 
only  future  effect  on;  and  are  limited  to 
cases  for  which  the  request  is  made. 

§  41.5  Achieving  compliance. 

(a)  Examinations  and  Inspections.  If, 
for  any  project,  an  Assistant  Secretary 
requires  Departmental  architectural  and 
engineering  examinations  of  drawings 
and  specifications  or  other  construction 
documents  or  requires  Departmental 
architectural  and  engineering 
inspections  during  or  upon  completion  of 
construction,  those  examinations  and 
inspections  shall  include  a 
determination  of  compliance  with 
standards  and  requirements  for 
accessibility  referenced  in  this  Part. 

(b)  Periodic  Compliance  Reviews.  The 
Secretary,  in  consultation  with  the 
appropriate  Assistant  Secretary,  shall 
conduct  surveys  and  investigations  as 
deemed  appropriate  to  achieve 
compliance  with  standards  or 
requirements  subject  to  this  Part. 

(c)  Complaints.  Any  interested  person 
who  has  reason  to  believe  that  there  has 
been  noncompliance  with  standards  or 
requirements  subject  to  this  part,  may, 
by  himself  or  herself,  or  by  a 
representative,  file  a  written  complaint 
with  the  responsible  Department 
Official  or  with  the  Architectural  and 
Transportation  Barriers  Compliance 
Board,  Washington,  D.C.  20201. 

(d)  Investigations.  The  Secretary 
shall,  after  consultation  with  the 
appropriate  Assistant  Secretary,  make  a 
prompt  investigation  whenever  a 
compliance  review,  report,  complaint,  or 
any  other  information  indicates  a 
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possible  failure  to  comply  with 
standards  or  requirements  subject  to 
this  Part.  The  investigation  should 
include  a  determination  of  the  authority 
under  which  the  standards  or 
requirements  were  imposed  and,  where 
appropriate,  a  review  of  the  records  kept 
pursuant  to  24  CFR  Part  40.6;  the 
circumstances  under  which  the  building 
of  facility  was  designed,  constructed  or 
altered;  and  other  factors  relevant  to  a 
determination  as  to  whether  there  has 
been  noncompliance  with  this  Part. 

(e)  Resolution  of  Matters.  (1)  If  any 
examination,  inspection,  periodic 
compliance  review,  complaint,  or 
investigation  pursuant  to  this  section 
indicates  a  failure  to  comply  with  the 
applicable  standards  or  requirements, 
the  Secretary  shall  attempt  to  gain 
voluntary  compliance  whenever 
possible.  (2)  If  it  has  been  determined 
that  voluntary  compliance  cannot  be 
achieved,  the  Secretary  shall  refer  the 
matter  to  the  appropriate  Assistant 
Secretary  for  action  pursuant  to  his  or 
her  program  authority  regarding  the 
residential  structure  or  other  building  or 
facility  under  investigation,  to  achieve 
compliance  with  the  requirements 
subject  to  this  Part.  The  Assistant 
Secretary  shall  report  to  the  Secretary 
withiA  30  days  of  the  date  of  such 
referral  regarding  the  action  taken  and 
the  schedule  and  means  of  achieving 
compliance,  except  that  the  Secretary 
may  specify  a  shorter  or  longer  reporting 
period,  as  deeded  appropriate. 

(f)  Disposition  of  Unresolved 
Complaints.  Unresolved  complaints 
shall  be  referred  to  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  to  be  processed  in  accordance 
with  36  CFR  Part  1150.  A  complaint  shall 
be  deemed  unresolved  if  it  is  not 
resolved  within  90  days  of  the  date  of 
the  filing  of  the  complaint  with  the 
Department. 

(g)  Compliance  Action  by  Other 
Individuals.  Individuals  other  than  the 
Secretary  may  receive  complaints  and 
undertake  other  appropriate  actions  to 
achieve  compliance  with  requirements 
subject  to  this  Part,  so  long  as  initial 
notification  of  such  complaints  or 
proposed  actions  is  given  both  to  the 
Secretary  and  the  appropriate  Assistant 
Secretary. 

§  41.6  Matters  involving  the  architectural 
and  transportation  barriers  compliance 
board. 

(a)  Complaints.  With  respect  to  any 
complaint  referred  to  the  responsible 
Department  Official  by  the  Architectural 
and  Transportation  Barriers  Compliance 
Board  (A&TBCB),  the  procedures  set 
forth  in  this  Part  shall  apply.  In  such  a 
case,  the  Secretary  shall  coordinate  all 


investigations  and/or  other  compliance 
actions  to  assure  that  the  Department 
resolves  any  architectural  barriers 
deficiencies  so  as  to  respond  to  the 
A&TBCB  within  its  required  60-day 
period  set  forth  at  36  CFR  1150.41  for  the 
informal  resolution  of  complaints. 

(b)  Citations.  The  Office  of  General 
Counsel  shall,  with  the  assistance  of  the 
appropriate  Assistant  Secretary, 
respond  to  any  citation  issued  by  the 
A&TBCB  to  the  Department  alleging 
noncompliance  with  the  standards 
issued  pursuant  to  the  Architectural 
Barriers  Act  of  1968,  as  amended.  The 
applicable  procedures  regarding  such  a 
citation  are  set  forth  at  36  CFR  Part  1150. 

Authority:  Sec.  7(d)  Department  of  HUD 
Act.  42  U.S.C.  3535(d).  and  Pub.  L  90-480,  42 
U.S.C.  4153. 

Issued  at  Washington,  D.C.,  October  23, 
1979. 

Lawrence  B.  Simons, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
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